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IX THE MATTER OF A7 ARRITRATIOR

ZTWED CANADIAN PACIFIC BAILWAY COMPAK.

AN " JITED TRANSFORTATION UNIOKN

Il ¢

ND IV THE MATTER OF A DISPUTE RELATING 9% Ihk INSTT CUTTION
OF RUN-TEROUGH SHERVICE BETWEEN TORONTC AND SH1THS FaLlls.

SOLS AREITRATOR: J. F. W. Weatheriil.

%« hearing wee held in this matter at Mautresal on Me ~ 13,
1970, -and at Toronto on Mey 22, 1970.

L. . Breen and others for the unicao.

- H. Colosimo and others for the comrany.

AWARD

The parties to this matter have proceeded in

accordance with the following Joint statement of issue:
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JCINT STATEMENT oF 15GUss

At the regquost of the Jompeny, R neeting wes held
with the Geperal Chrpirman Rrotherhcod of Railroead
. Prainmen (now U.T.U.)} in &oronto, Ontario, on May
- 14th, 1966, at whick tine the Company served
_potice of 1ts desire to implement a run-through
operation betwean Srciths Falle snd Toronto.

The provisions of Article 45 were incorporated
into the Collective Agresment pigned April 29th,
1969, &nd the parties mutuslly agroad that the
discussions and mettings held between the Company
and the Union prior to trhat time in respect of
the propoced ren-4.rough constituted notice as
required by Article 45, Clause 1(a).

At the conclusion of tha negotiations between the
Company and the Lrzion eagreemont was reached on
gll items contained in the attzched proposed
Memoranduz of Agrcement except for thoee itens
remaining in dispute which were jointly referred
to s Board of Review in accordance with Article
45, Clauce 1(4) 214 enuzmerated in & Joint
Statement of Issu: quoted below:

"pgrties to Jispute:

P
1 NITED TRANSPORTATION UNION (T)
and

CP RAIL
Eostern Region

Joint Statsment of Issue!

At the x¢ usst of the C any, & meeting wos
held witr :he General C rman, Brotherhood
of Railr¢:1 Trainmen (now U.T.U.) in Toronto,
Cntario, ¢n May l4th, 1968, at which time
the Comp :y served notice of its desire to
imilemer s run-through operation between
Smiths ! 1lls and Toronto.

After s« .e subsequent preliminary discussion,
the Gen-ral Mansger wrote to the General
Cheirme under date of July 9th, 1968, copy

. attache ., requesting a further meeting to
progre! s the matter.
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The provisions of Artlcle 45 werc incorporated
into tho Collective Agreccoont signed Lpril
29th, 1969, and the parties mutuelly agreed
that the discussaions tad maetinge held bstween
the Compsny anéd the Union prior to thet

time in resvzct of the priposol run-~through
constituted notico aa required by Article &5,
Cleuse 1(a).

Negotiations hove toeu cavried outl Tatveen

the Compsny and the Union vhich resulted in
agreezcnt being recched cn ell itenc dctailed

in the attached prcyopsd lenorsndum of Agreeneat
except:
b ]
Jtem &

1. (&) Appenlix ®A® vhich Achuile the nanning
of rurn-throush trains by Sniths
Pells end Toranto crews provides
that with the exception of designated
trpine which ar2 to Uz rannsd by
home terminel crews. eway-from-home
crews will etcnd ont cheeé of hone
terminal crova eftor eisht hours from
tize relocscd o1 rrolTsl. Tho Union
ig seekirg a cyclips of e fived number
of hone ter-inii crxra fror each homo

~terxwinel, working ¢T dezdrveding on

specific daywu of tho wosk on the besin
o7 attnched Statzm~nt No. 1.

(b) Should the Union proposal not be
pdopted viti respoct Yo eycling,
tre Union has proposed that sny other
cyeling errexgoment include s grovioion
that awey~-from-hcae crews shel
tc autcmsotically dsedkrraded to tho
hone terminel on erpiration of 16
hours froe the time roleaced from
dutr on srrival at the away-Irom-
hora termirsl. While woiting for
degdheading to commence, the crew
ghall be paid ia accordasncn with
Article 15 of the Colleotive
Azrecment.

Jtex 5 - Hours on Duty.

2. The proposed agroeomsant provides that
the hours on duty of trainmen in run-
through service will not regularly
exceed ten houra. Tho Union is
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seekin a provieion to extend

to the crews tho rieht to tako rest
enroute after the expiration of

ten hours and when rest is nct taken,
all time on duty in excess of ten
hours to bs paid for at the rate of
time and one-half, in sddition to
the milcs run.

Item 7 -~ JSwitchine mnroute.

..
X

3. The propoced sgreewsnt provides for
payment of switching enToute 'at 12%
miles per hour on a minute basis for
all time so occupied in excess of 59
minutes. The Union is seeking pay=ment
for switchinp enroute for all time
when time so occupied exceede 59
minutes,

Iten 9 -~ Deadheading.

4, The proposed agreement provides that
when roquired by the Company to deadhr
by C.NK. passenger train or other
means of travel it will be paid for
on & tims basis ir accordance with
Article 22 the Collectivo Agroemont
for all employees, regordless of thelr
seniority date. The Union is soaking
payment for such deadhesding at 200
niles for employees cn the Ibronto
(pPistrict No. 1) and Smiths Falls
geniority lists on the signatory date
of the Agreement.

Gusrantes.

5. The Union iz seeking & provision in
the agreement for & guarantee of > 80¢
miles per month at the through—frelght
rate for sll trainmen on the Beniorit;
1ists of trainmen at Smiths Falls and
Toronto on ths date prior to the
signatory date of the agresment,
whether laid off or working, now Or
in the future and 1rrozpectlve of
whether reduction in crews are brought
about as a result of the implementatic

b

- of the run-through bstween Cmiths Fall

and Toronto or other reasons such a5
traffic declines.
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Regulations of Poola.

The Union is see
the epreement th
run-thiough Berv

xing & provision in

at pool crevs in
i{ce be regulated

betwcen 3,800 end 4,300 miles per

month.

(Sgd.) Leo H. Breen

(5gd.) J. D. Eromley

Beneral Chalrman, Regional lanager
u.T.U. (T CP Rail, Eastern Region.

Montreal, April 2nd, 1970."

X
The Board of Revicu composed of Messrs. G. McDevitt

and G. Gale, Vice-tresidents, U.T.U.,
J. C. Anderson,
and E.C.B. Macnabb,

Union and lessTs.
Industrial Relations,
Assistent to Vice-President,

Company, me?b in Montreal, ApPTr
The Board was unable to resol
However

‘remaining in dispute.
agreed by the
confirmetion by the Arbitrat
‘of Item 6, the

to provide mileage
per month.

The issues remaining in dispute

unresolved by the

referred Lo the Arbitrator for
determination in accordance wi

Clause 1l(e)

"Teo0 H. Breen”
Tenersl Chalrman,
United Transportation Union

(T).
Montreal, April 29th, 1970.

It is agreed that the proposzed

Company and the
or,
number of pool

the run-ihrough operation will
between 3”200 and

for the
Vice-President,

CP Rail, for the

{1 21st and 22nd.

ve the issues

it has been
ﬁnion subject to
that in respect
crews assigned to
be regulated 8o &s3
4,300 niles

»J. D. Bromley"

egionsa
Operation &
Esstern Reglon,

run-through operation

T
Mainéonnnoo.
CP BRail

will constitute & mate

rial change in working conditions.

There is no doubt that erticl

applies,

the applicability of the article.

and there is no dispute under

e 47 of the collective agreement
article 47(1)(m) as to
The parties were required
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to negotiate, and have negotiated.pursuant to article &7(1)(Vb)
with &8 view to agreement on measures to minimize the edverse
effects of the charge on the employees affected thereby.
Agreement has been reached with respect to some mesasures, but
not with respect to those referred to in the Joint statement
of issue. As therein noted, the matter was submitted to a
Board of Review, pursuant to article 47(1)(e). Not having
been resolved by the Board of Review, the matter has been
submitted to arbitration pursuasnt to the further provisions
of article #7(1)(e).

The arbitration before me, held pursuant to article
47(1)(e), is not a matter to be taken for arbitraticn to the
Canadian Reilway Office of Arbitration, but is ratier an

ad hoc matter brought under the special provisions of that

e =

”~
article, although the person from time to time occupying the
position of Arbitrstor for the Canadian Railway Office of

Arbitretion is persona depisnata to heer such cases. It is

in the 1%2335‘2323333§?that I am seized of tais case.
it is élear from the provisions of article 47 thst

the arbitration of the issues Lere in dispute (as distinguished

from the srbitration of the question whether article 47 applies)

is a special procedure involving gubstantive issues and

procedural provisions quite distinct from those whicﬁ apply

in matters which may come befors the Canadisn Railway Office

of Arbitration. This is the effect of article 47(1)
subsections (e), (g), (h), (1) and m).



-7 -

My jurisdiction as arbltrator in thia matter ias

clearly delimited in article 47(1)(g), as follows:

(g) The decision of the Arbitrator shall be
confined to tac lssue or issues placed before
him which shall be limited to measures
for minimizing the adverse effects of the
materiasl change upon employees who are
affected thereby, and to the relaxation in
schedule rules considered necessary for the
implementation of the meterial change, and
shall be final snd binding upon tha parties
concerned.

On May 14, 1968, the company gave notice to the union
of ité degire to implement a run-through operation for pool
freight crews between Joronto and Smiths Fells. At present,
Crews oparéto between Toronto and Trenton, &nd between
Smiths Falls and Trenton. Trenton has been an awsy-from-hone
terminal for crews from loronto and from Smiths Falls. The
effect of the change will be to eliminate Trenton as &

A .
terminal for these crews. 1t has been agreed, however, that
both Torontc and Smiths Falls will be retained as honme terminal
Smiths Falls will be the away-from-home terminal for Toronto
crews and Toronto the saway-f{rom-home terninal for Smiths
Falls crews.

The first of the items in dispute relates to the
manning of run-through trains. A4s the Joint statement of
issue shows, there are two union proposals in this respect,
to which ths company has not sgreed. The firsti of these
ig that there be a cycling of & fixed number of home termiral
crews from each hoxe terminal, working or deadheading on

specific days of the week accbrding to an established schsdule.
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The second proposgl ig that any other cycling arrangsment than
thet mentioned ehould include s provision that away-{ron-hono
crews shall be sutomatically deadhesaded yq;§95é23§§}£qrminal
on expiration of 16 hours from the tims relessed from duty

at the away-from-home terminal.

Some method of cycling the crews fron the two home
terminals is necessary in order to provide a fair an@ equitadble .
adivision of work between the Torontoe and Bmiths Falle exployees,
and to minimise any adverse effect of the nmew operation in
this regard. Generslly speaking crews cpernte froa thair
home terminals on e first-in, firat-ocut basis, In this case,
howcver, where & crew arrives at an away~-Irom home torminal,
and is ready to take a return trip, it mey be in competition
with & crew for whom it is & home terminal, It ie the oonpnny'a
proposal that while crews would opﬂ?atc out of both terminals
on a first-in first-out basis, & crew st an avay-f{rom-hons
terminal would stand first out after eight hours' rest. 4
problem could 1riae in some cases sz the result of the
displacesent of crevs at their home terminsl by orows froa
the other terminal whc bad had eight hours' rcnt; To prtvtnt
such displacement to an undue dogroe,(fgfzg-ffziff iould be
designated to be mannad by home terminal orews. ih‘rt would
be an equal division of crews dispatchad sach week, subjedst
to a variation of two dispatches pIr weex wsek. To perait thit
division of work, sdjusiments would be nade by varying the
crews to be called for extra trlinn, or by the deadhoading
ef_ff!!:_ff_fffi—gffgf' While it is possidble that casas of
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difficulty would arige under this arrangement, it is an even-
bhanded method of distributing the available work among the
groups of employees concerned, and hés the effect of minimising
the effect of the change on these employees. The union
proposal, while also falr as between the groups of employees
concerned, requires the use of & set number of crews regardless
of actual requirements. This is really & request for a form
of guarantee, which in my view goes beyond the measures
contemplated by article 45. Accordingly, the subnissio;
of the company &s to the method of cycling is to Dbe preferred.
The union's alternative proposal, that crews helq at the awaYy-
from-home terminal for 16 hours be deadheaded home, would
provide for such crews & benefit greater than that provided
for others tnder the collective agreement and greater indeed
than what they hava at present. In any event, the adversse
effect of being held at sn a;ay—from—home terminal for a
longer period, perhaps, then they have been accustomed to,
is remedied to some extent by their quslified right to stand
first out after eight hours rest. In eddition to this, of
course, they are entitled to payment under article 15, where
held away from homes terminal. On the first issue in dispute,
therefore, it is my award that the provisions proposed by the
company be incorporated in the agreement.

The second item in dispute relates to hours on duty.
The employees éoncerned have at all material times been subject
to the provisions of the collective agreement which apply
generally to employees in the bargaining unit. Their particular
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work, howeverT, will be altered considerably by the change
in operations, in thet substantially ionger runs will be
involved. The parties' proposed agreement provides that the
hours on duty of trainmen in run-through service will not
regularly eaxceed 10 hours. The union seeks further provisions
under which trainmen would be entitled to teke rest enroute
after the expiration of 10 hours, and, where rest is not taken,
would be entitled to payment for time on duty in excess of
10 tours at time and one-half, in addition to miles Tur.
The express Ireason for this request is to establish s penslty
clause 88 8 mesans of ensurlng that the trainmen's hours of
duty do not regularly exceed 10. This undertsking is ono which
does not benefit other employees in the bargsining unit. Other
employees are entitled to book rest when they have been on
duty 12 houra or more, pursuant to article/é6(a). That is 2
rule to be invoked where rest is in fact necessary, snd there
appears to be no substantial reason why the employees affected_
ﬁy the change in operations here should be entitled to book
rest under other condltions. As the compsany quite propariy
points out, thet would not be & measure to ninimize adverse
effects upon employees, but would simply be &n jmprovement
upon & general rule for the special benefit of & particular
group of employees. Similarly, provisions for payment of
overtime rates are of general application, and the employees
affected in this case gre entitled to the benefit of those

provisions on the ssme basis 8as any other employees. Here to0




- 11 -

it is my yiew thut the union's propoaul is not properly a
measure to minimise Lhe adverse affects of Llho proposod change,
but ip rather an attempl Lo sccure for these émployees special
benefits not evailable to cthers. Un the second iscue in
dispute, thorefore, 1%t is ny awerd that the provisions prepoced
by the compeny be incorporated into the agreencat.

The third item in dispute rclaves to switching enroute.
The proposed agreemen< provides for payment for switching
snroute at tuelve aad cna-half miles peX hour on & mninute
baegis for all time 80 occupied in excess of 59 minutes. The
unisn seeke payment for switching enroute for ell time, when
the time B0 occupied exceeds 59 minutes. This would rot elter
the circunstances in which overtine is poyable, but vould
gl‘er the smount payagle. It may Re noted that the proposed
ar ;eement restrictoc the company to & combination of seven
¢ itches and stop3, with the meximum nunber of stope to be
aree. Tralpmon generally may be required to perform
gwitching enroute, and receive no additionsl pay therefor
except when the amount of switching or other workx is such as
to extend tho hours or duvty 80 that tho trip as a uhéle is
peid on & time basis. The limitation on switching, and the
provision for overtime peyment where switching occupies more
than 59 minutes, are ppecial concessions to the employees
affected by thes proposed change, and which are not available
to others, nor to these employees at the present time. The

increased payment sought by the union is simply sn increase of
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hYanefit to this srouy of empleveca, and a further penalty
*0 the company. There is no snecinl justification for the
sdditional paymert, nor anv rationale by which 1t would bde
limited. The imposition of penalties upon the company is a
very Adifferent matter from the determination of measures to
minimize adverse effects on employees. It is the latter
which is involved here, and there is nothing before me which
would suggest that such minimization will not be accomplgahed
by the proposed azrecment. Cn the third issue in dispute,
therefors, it is my award that the provisions proposed by the
company be incorporatéd into the agreement.

The fourth item in dispute relates to deadheading.
Crews now deadheaded between Toronto and Trenton, or Smiths Falls
and Trenton are ertitled to nct less then eight hours' pay,
pursuaﬁt to afticle 22 of the collectf¥s agreement. In the
event of deadheading between Toronto and Smith Falls, crews
would (where the trip did not exceed eight hours) receive the
same amount of pay, although the amount of time-spent would
have substantially increased. In effeét, two relatively
short desdhead trips, for each of which eight hours was paid,
have become one, for which, under the agresment, the same
eight hours would be paid. In the proposed agreement the
company undertakes to pay two minimum days for deadheading
on freight trains between Toronto and Smiths Falls to those
employees who are affected by the change. These provisions
would benefit présent employees only, and would apply only in

cases of deadheading on freight trains. It would seem clear
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that new employees ere not peraons adversely affeoted by the
change in operations, end there is no reason why thay should

be paic for desdheading on ANy other basis than that set out

: . article 22. The 1imitation of the payment provided for in
the proposed agreement to cIews deadheading on freight trains,

Lowever, seems to me 1O be contrary %o the rationale on which

Lhe dcuble payment for deadheading over the run-through route

hae heen sgreed to.

|
The method of travel used ought not to l
|
affcct the mileage — OF minimum 48y - jnvolved, however

_pleasant or fast one OT another method of travel might be. On

tne fourth issue in aispute, therefore, it is my award theat

rovide tkat the minimum to be paid for
onto and Smiths Falle shall be 200 niles

the spgreement P

deadheading between Tor
at through freight rates, and that this minimum is applicable

gnly in ceses of trasinmen oE;nggggézand Smiths Falls seniority

lists on the signatory date of the agreement.

The f£ifth item in dispute is & request by the union
fer & guarantée ap set out in the Joint statement of issue.
It is clear from the UeIrms of this reoqueet that it is something
more than & measure to minimize adverse effects of the changs
in operations, since it would provide a benefit the employees
affected would not have enjoyed in any event. Apart from this,
however, it does not appear to be contemplated that a special
form of guasrantee should be developed for ehployees affected
by & material change in working conditions. This is the sort

of matter in which any benefits generally available under
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| the collective agreement are to be enjoyed by those affected

by the change in the same manner &s any other exployees.

1t i3 Lo be noted that article 16 of the collectivé agreement
does contain a puarantee for trainmen regulerly set up in
freignt service. Article 45(1)(c) provides as follows:

(¢ While not necessarily limited thereto, .
the measures to minimire adverse effects
considered negotiable under paragraph (b)
above may include the following:

Appropriate timing.
Appropriate phasing.
Hours on duty.
Lqualization of miles.
Work distridbution.
Adequate sccommodation.
Bulletining.
, ~eniority arrangements.
; Learning the road.
é fating enroute.

|

Work enroute.

Lay-off benefits.

Severance pRy.

Maintenance of basic rates.
15) Constructive miles.

(16, Deadkeading.

b b2 b B A AN
FUWPDHOWWIO N\t FEWwH

P N

e foregoing list is not intended to

imply that eny particular item will

necessarily form part of any agreement

negotiated in respect of a material

change in working conditions.
That list is of course not exneustive of the matters which may
be included in the arreement to be reached pursusnt to
article 45. It is, however, significant that a matter as
important as & guarsntee should not be referred to. Benefits
for employees who may be laid off, or out of jobs as a result
of a chenge in operations are, however, capable of being
provided under items (12} and (13) of article 45(1)(c)e. Buch‘

provisions have in fact been made in the proposed agreement
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between the parties in this case. The partien have also
provided for the ragulation of pools so as to ensure &
cerlLuin level c¢f esrnings for trainmen. & guarantee of the
surl gought by the union under this item ia inconsistent
willh these other provisions, besides being, &8 1 have
indica.ed, beydnd the scope of measures contemplated by
prticle 45, On the fifth issue in dispute, therefore, it is
ry awvzid that the union's proposal not be incorporated ln
the agreement.

The gixth issue in dispute relates to the regulation
of pools. Article 16 of the collective agreement, which
provides for a guarautee of 2,8C0 miles per month for trainmen
i, freight service, provides as weli for liﬁitation-of monthly
nileasge for trainmen in freight servicq, to 4,300 miles. Thae
parties, in negotiations pursuant to article 45, have agreed
to provide for the regulation of pools between 3,500 and &, 300

T —

miles per month. This agreement, as noted in the foregoling

paragraph of this award, would have been inconsistent with
tﬁe provision of the guarantee of 3,800 miles sought by the
union, and the matter was accordingly left mubject to
confirmation by the arbitrator. As has been indicated, the
guaruntee provision sought by the union has not been allowed;
sccordingly, the partics' agreement as to the regulation
of pools betweeq/élégg/ggg/gJjUu\EEESE/EEE/EBEEE;EE‘SSffif!!E:
It is accordingly my award that the agreement to

bte made by the parties pursuant to article 45 of-the collective
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agreement is to reflect the foregoing determinations. Ih
the event the parties are unable to agree to perticular
cinulrionn relsting Lo tho ltemn in dispute before 2e, I
retain Juriséiction Lo deal withAthone matters for the

" purp~se of completing or clarifying this award.

DATED AT TORONTC, THIS 2nd DAY OF JULY, 1970.

\&dubjﬂ/u@mﬁ

Arbitrator.




